
SUMMARY OF THE DISPUTE 

This is a claim for over Kshs.200 billion between Cortec Mining Kenya 
Limited (“CMK”), Cortec (Pty) Ltd (“Cortec UK”) and Stirling Capital Limited 
(“Stirling”), the claimants, and the Republic of Kenya, the respondent.  

The claimants purport that they had been issued a license to carry out 
mining activities in Mrima Hill. 

Mrima Hill, home to a natural forest, indigenous species and kayas, is 
located approximately 70 kilometres to the south of Mombasa in the 
southeast corner of Kenya, in Kwale County and covers approximately 376.8 
hectares.  

The respondents reiterated that Mrima Hill had been excluded from 
prospecting or mining activities not only by the Mining Commissioner but as 
well as by legislation protective of nature reserves, forestry and national 
monuments, all of these exclusions had to be addressed by authorities other 
than the Mining Commissioner before a prospecting licence could be issued. 

TRIBUNAL’S FINDINGS & DECISION 

The ICSID Tribunal found that; 

1. The vulnerability of Mrima Hill was evidenced by the layers of 
protection applied by statute and regulation: evidenced by its official 
recognition as a forest reserve, nature reserve and national 
monument. 

2. The claimant failed to comply with regulatory regimes governing the 
Hill forest.  

3. The claimant failed to obtain a valid EIA approval from NEMA 
concerning removal of materials from the area. 

4. Acting Commissioner of Mines and Geology, Mr. Masibo purported to 
exercise a discretion he did not possess and did not perform his 
statutory functions in good faith and for their intended purpose. 

5. This was not a special investment as purported by Mr. Masibo and 
that his grant of SML 351 was of no legal effect.  

Further, the Tribunal concluded that the above constituted violations of 
Kenyan law that, in terms of international law, warrant the proportionate 
response of a denial of treaty protection under the BIT and the ICSID 
Convention. 

The Tribunal dismissed the Claimants’ claims with costs to the Respondent 
in the sum of US$3,226,429.21 plus US $322,561.14 in ICSID costs. 

Summarized by: Calvin Nyachoti, C. Arb. 


