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What is FinTech?

▪ FinTech is a dynamic segment of the financial services industry where technology focused startups, well
established technology firms, and traditional financial services firms develop new technologies to improve
the industry.

▪ Examples include peer-to-peer payment technology, peer-to-peer lending, clearing and settlements
solutions built on Blockchain technology, platforms for trading digital assets, and other customer-focused
solutions.

▪ Financial institutions must respond faster to innovation.

▪ In a recent PwC survey of the banking industry, 29% of respondents cited “research, development, and
innovation” as one of their top three investment priorities.

▪ Many institutions have implemented initiatives or even launched dedicated labs to drive innovation.
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Examples of FinTech

▪ Blockchain technology – Ethereum, Hyperledger, IBM, and Microsoft Azure

▪ Crowdfunding – Rockethub, Indiegogo, and Kickstarter

▪ Digital asset trading and lending platforms – Kraken, Poloniex, Salt Lending, and Shapeshift

▪ Peer-to-peer lending platforms – Prosper, Lending Club, and Funding Circle

▪ Peer-to-peer payment technology – Ant, Apple Pay, Chase Pay, PayPal, Starbucks Pay, and Venmo

▪ Automated lending platforms – Kabbage, On Deck and Rocket Mortgage

▪ Robotic Investment Advisers – Wealfront, Future Advisor, and Bettermint

▪ Cash Securities (equities, repos, leveraged loans) – Axoni, Chain, Digital Asset Holdings, itBit, Nasdaq Linq, 
Ouisa Capital, R3CEV, Ripple, and Symbiont

▪ Artificial Intelligence – IBM Watson and ROSS
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Blockchain

▪ From Silicon Valley to Wall Street, technologists and investors alike are buzzing about the potential for the 
Blockchain to revolutionize everything. 

▪ The funding backdrop is healthy and the eco-system is growing. 

▪ Once considered the technology behind Bitcoin, this technology has taken center stage from its crypto-
currency parent.

▪ Blockchain technology promises a new set of tools to cut costs and challenge the profit pool of the middle-
man with a promise to make centralized institutions obsolete. 

▪ This solution promises to not just address consumer opportunities but also those for the far more lucrative 
enterprise.

▪ Blockchain is a means of recording and verifying transactions in a tamper and revision-proof way that is 
public to all.
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Blockchain Summary
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Firms Focusing on FinTech

▪ Traditional Banks

▪ Barclays

▪ BBVA

▪ BNY Mellon

▪ BNP Paribas

▪ CIBC

▪ Citibank

▪ Credit Suisse

▪ Deutsche Bank

▪ Goldman Sachs

▪ HSBC

▪ ING

▪ JPMorgan Chase

▪ Macquarie Group

▪ Mitsubishi UFJ

▪ Morgan Stanley

▪ Northern Trust

▪ Royal Bank of Canada

▪ Royal Bank of Scotland
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▪ Santander

▪ Scotia Bank

▪ Societe Generale

▪ State Street

▪ TD Bank

▪ UBS

▪ US Bancorp

▪ Wells Fargo

▪ Stock exchanges and clearing houses

▪ Australian Stock Exchange

▪ BM&F BOVESPA (Brazil)

▪ Deutsche Bourse and London Stock Exchange

▪ DTCC

▪ Nasdaq

▪ NYSE 

▪ TSX



KPMG FinTech 50

▪ Ant Financial

▪ Qudian

▪ Oscar

▪ Lufax

▪ Zhong An

▪ Atom Bank

▪ Kreditech

▪ Avant

▪ Sofi

▪ JD Finance

▪ Klarna

▪ Funding Circle

▪ Square

▪ Xero

▪ Adyen

▪ Nubank

▪ Kabbage
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▪ OurCrowd

▪ Affirm

▪ Circle

▪ Stripe

▪ Collective Health

▪ Lendingkart

▪ Wealthfront

▪ Credit Karma

▪ Lending Club

▪ Propser

▪ Xapo

▪ Spotcap

▪ OnDeck

▪ Prospa

▪ Lendix

▪ WeLab

▪ Rong360

▪ iZettle

▪ League

▪ LendUp

▪ Kueski

▪ PINTEC

▪ Motif Investing

▪ Wealth Migrate

▪ SecureKey Technologies

▪ Tyro

▪ Policybaxxar

▪ itBit

▪ VivaReal

▪ Coinbase

▪ Knip

▪ Payoneer

▪ SocietyOne

Source https://h2.vc/reports/FinTechinnovators/2016

https://h2.vc/reports/fintechinnovators/2016


20 FinTech Companies to Watch

▪ Ripple

▪ IdentityMind Global

▪ Trunomi

▪ Feedzai

▪ Fenergo

▪ Gro Solutions

▪ nCino

▪ Moneythink

▪ InAuth

▪ Intellaegis
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▪ Iovation

▪ Mambu

▪ Utapt

▪ Gigaspaces Technologies

▪ Leadfusion

▪ AcceptEmail

▪ BioCatch

▪ Avoka

▪ Addepar

▪ Zenbankx

Source: American Banker -
http://www.americanbanker.com/gallery/20-FinTech-
companies-to-watch-1077196-1.html

http://www.americanbanker.com/gallery/20-fintech-companies-to-watch-1077196-1.html


U.S. Views of FinTech Are Divergent

▪ Bitcoin has been described by Bill Gates as a “techno tour de force.”   

▪ Peter Thiel, the co-founder of PayPal and an early investor in Facebook, believes Bitcoin has “world 
changing” promise for online transactions without fees.  

▪ Fred Wilson of Union Square Ventures believes “Bitcoin represents something fundamental and 
powerful. . . .” 

▪ Leading Silicon Valley investors, including Andreessen Horowitz, Lightspeed Ventures, and Hong Kong 
Billionaire Li Ka-shing’s Horizon Ventures, are supporters of the digital currency.  

▪ Bitcoin is a digital, private crypto currency that is exchanged by means of the Internet. 
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U.S. Views of FinTech Are Divergent

▪ Supporters of FinTech believe blockchain technology has the potential to support more efficient global
commerce and to help combat poverty.

▪ Marc Andreessen of Andreessen Horowitz has invested nearly $50 million in blockchain-related startups
and believes the technology solves what he calls the “Byzantine Generals Problem” or how to establish
trust between otherwise unrelated parties over an untrusted network like the Internet.

▪ Andreesen notes the “practical consequence of solving this problem is that Bitcoin gives us, for the first
time, a way for one Internet user to transfer a unique piece of digital property to another Internet user,
such that the transfer is guaranteed to be safe and secure, everyone knows that the transfer has taken
place, and nobody can challenge the legitimacy of the transfer.”
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U.S. Criticisms of FinTech

▪ Critics of Bitcoin have been equally as vocal in their skepticism of the digital currency and concern about
its long-term viability as a unit of exchange as well as its potential impact on financial services and
commerce.

▪ Bitcoin has been derided as a “shady online currency” and as “a digital Wild West for narco traffickers and
other criminals.”

▪ Senator Charles Schumer has described Bitcoin as a form of money laundering.

▪ Leading economist, Paul Krugman, has been critical of Bitcoin, suggesting that the structure of the
currency incentivizes hoarding.

▪ Other analysts have raised concerns of a Bitcoin bubble.

▪ Former Secretary of the Treasury Larry Summers has been more circumspect in his evaluation of the digital
currency and appears to be waiting to judge its potential.
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SEC Regulation

▪ The definitions of “security” under the Securities Act of 1933 (the “Securities Act”) and the Securities
Exchange Act of 1934 are nearly identical and each is broad enough to include the various types of
instruments that are used in commercial marketplaces that one might suspect to fall within the ordinary
concepts of a security.

▪ This would include common instruments like stocks, bonds, and notes, as well as the various collective
investment pools and common enterprises devised by persons seeking to generate profits from the efforts
and investments of others (i.e. investment contracts and instruments commonly known as securities).

▪ Section 2(a)(1) of the Securities Act defines a “security” as:

[A]any note, stock, treasury stock, security future, security-based swap, bond, debenture, evidence of
indebtedness, . . . transferable share, investment contract, . . . any put, call, straddle, option, or privilege
on any security, certificate of deposit, . . . or any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in general, any interest or instrument
commonly known as a “security”, or any certificate of interest or participation in, temporary or interim
certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing.
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SEC Regulation

▪ The definition of “security” under the Securities Act does not include currencies.

▪ The SEC has argued that investments in Bitcoin related schemes are investment contracts - a contract,
transaction, or scheme involving: (1) an investment of money, (2) in a common enterprise, (3) with the
expectation that profits will be derived from the efforts of the promoter or a third party. Securities
Exchange Commission v. W.J. Howey, Co., 328 U.S. 293 (1946); Brotherhood. of Teamsters v. Daniel, 421
U.S. 837, 852 (1979).

▪ Any investment in securities in the United States remains subject to the jurisdiction of the SEC regardless
of whether the investment is made in U.S. dollars or a digital currency.

▪ Individuals selling investments are typically subject to federal or state licensing requirements.

▪ Whether a bitcoin is a security for the purposes of the Securities Act and the Exchange Act has been at the
heart of recent Bitcoin controversies and government actions against persons engaged in the trading of
bitcoins.

▪ In Securities Exchange Commission v. Trendon T. Shavers and Bitcoin Savings and Trust (“BST”), a well-
publicized case involving the SEC’s regulation of Bitcoin investment schemes, the SEC alleged that Shavers
and BST engaged in the fraudulent offer and sale of securities without registration under the Securities
Act.
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SEC Regulation

▪ The question before the court in Shavers was whether the BST investments being offered by Shavers
constituted securities under federal securities laws.

▪ The court focused on the characterization of the investments and not the underlying commodity--Bitcoins.

▪ The court found that:

▪ Because Bitcoin can be used as money to purchase goods or services and also can be exchanged for
conventional currencies, Bitcoin is in fact a currency or form of money;

▪ The investors and the promoter were interdependent because the investors were dependent on
Shavers’s expertise in Bitcoin markets and his local connections and in addition, Shavers allegedly
promised a substantial return on their investments as a result of his trading and exchanging Bitcoin;
and

▪ Investors participating in the BST investments were expecting profits from Shavers’s efforts.

▪ The court concluded that “[i]t is clear that Bitcoin can be used as money” and that the BST investments
met the definition of investment contract, and as such, were securities.
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Distributed Autonomous Organizations

▪ A Distributed Autonomous Organization (“DAO”) is a computer program, running on a peer-to-peer
network, incorporating governance and decision-making rules.

▪ DAOs can be programmed to operate autonomously, without human involvement, or the code can provide
for direct, real-time control of the DAO and funds controlled by it.

▪ The earliest DAOs are software controlled community organization experiments which seek to re-
implement certain aspects of traditional corporate governance, replacing voluntary compliance with a
corporation’s charter with actual compliance with pre-agreed computer code.

▪ A DAO is effectively a community, with its resources organized according to rules agreed in advance and
set out in its code.

▪ DAOs are open source software, capable of modification through member consensus.



The DAO

▪ “The DAO” is the most prominent example of a DAO.

▪ The DAO gained significant media attention after it raised the equivalent of USD 168 million from
individual investors in its initial creation phase.

▪ The DAO was created as a crowd-sourced investment fund.

▪ The DAO is a for-profit entity which took in funds from investors (in the form of Ether) in exchange for
divisible and freely transferable tokens allocating ownership and voting rights.

▪ There are approximately 23,000 voting addresses of The DAO, although it is thought that approximately
half of the invested funds came from 70 Ethereum addresses.

▪ The DAO existed to invest in companies, projects and ideas, with the aim of providing a positive return (in
the form of dividends or other benefits) to its participants.



The DAO

▪ Token holders could vote on each proposal put to The DAO.

▪ The DAO relied on a participatory “wisdom of the crowd” for its investment decision-making.

▪ Positive votes from 20% of all tokens issued were required for passing a proposal, although no proposal
ever put forward came near this threshold.

▪ Befitting its experimental, open source nature, there is no defined governance structure for DAOs, but The
DAO introduced the concept of a “Curator”, a participant who is tasked with maintaining the code of The
DAO, proposing changes to The DAO and “whitelisting” proposals.

▪ A Curator is also a failsafe against a “Tyranny of the Majority”, i.e. an individual or group buying or
otherwise gaining control of 51% of the DAO tokens, abusing their voting power and sending all funds to
themselves.

▪ On June 17, 2016, a weakness The DAO was materially compromised when flaw in the code was
maliciously exploited.



Ethereum

▪ DAOs were made possible by the development of Ethereum, a public blockchain which provides a
decentralized virtual machine to execute peer-to-peer contracts using its native cryptocurrency - Ether.

▪ The Ethereum network uses Ether as the currency for transaction fees on its blockchain for the purpose of
recompensing the computers of the network for providing computing power to validate actions taken on
the Ethereum blockchain.

▪ Ethereum is a distributed network formed by thousands of nodes (computers running the Ethereum
software) around the world.

▪ Whereas bitcoin records the creation and transfer of bitcoins in its global ledger, Ethereum, in addition to
recording the creation and transfer of Ether, stores computer scripts (so-called “smart contracts” and
“decentralized applications” (“dapps”)) and records their state.



Ethereum

▪ Anyone can create an Ethereum contract.

▪ Once deployed, that script will exist, permanently and publically, in the Ethereum blockchain (with a copy
stored on every node in the Ethereum network).

▪ The distributed nature of Ethereum makes it very difficult, if not impossible, to prevent or otherwise
interfere with:

– people creating Ethereum contracts,

– people interacting with Ethereum contracts and

– the automatic execution of each Ethereum contract exactly in accordance with its code.



DAO Tokens

▪ DAOs are funded by members using Ether and will usually provide its members with tokens, proportional
to their investment, representing voting and ownership rights.

▪ DAO tokens are freely transferable and their price may vary over time, in a manner not dissimilar to
company shares.

▪ A DAO will hold and deal with Ether according to the rules set out in its code.

▪ Anything beyond its programmed function (e.g. hiring a developer to write or audit code, developing a
product or investing) requires input from DAO token holders.

▪ “Contractors” (i.e. actors in the physical world who can carry out tasks) can make proposals to a DAO to
utilize some or all of its funds for the development of a product or service.

▪ The DAO’s token holders then debate and vote on any given proposal, usually during a set period of
time.



Legal Status of DAOs and ICOs

▪ DAOs have not been recognized as legal entities, creating uncertainty as to the legal rights attributable to
a DAO.

▪ However, The DAO was viewed as a general partnership or joint venture agreement between the
participants.

▪ Courts will more than likely infer and impose such a structure on any ICO that uses a DAO, in the absence
of any formative document or articles.

▪ ICO tokens represent the initial contribution by each investor.

▪ The SEC has said the determination of whether a token is a security is based on an analysis of the facts and
circumstances of the ICO.



Are Tokens Securities?

▪ The SEC staff will argue tokens sold in an ICO are securities because without such a conclusion the agency
will have limited jurisdiction.

▪ The SEC staff will argue the sale of tokens through an ICO are investment contracts.

▪ Relying on the Howey test, and the expansive reading of investment contacts in the Ninth Circuit, the SEC
will argue the sale of tokens through an ICO constitutes a sale of securities because they involve an
investment of money (Bitcoin or Ethereum), in a common enterprise (a partnership), with an expectation
of profits, derived solely from the efforts of the promoter.

▪ As in previous enforcement actions, the SEC will argue the investment does not have to be in the form of
“money,” but it can be any specific consideration in return for a separable financial interest with the
characteristics of a security.



Are Tokens Securities?

▪ The SEC staff will also likely rely on the narrow vertical theory of commonality with respect to determining
if there was a common enterprise which relies on the relationship between the promoter and the body of
investors.

▪ The SEC will more than likely argue tokens sold through an ICO meet the final prong of the Howey test:
that the investor is attracted solely by the prospects of a return on his investment.

▪ The SEC has also indicated that a platform that facilitates the sales of tokens in an ICO will need to register
as an exchange or an alternatives trading system (ATS) if the tokens are securities.

▪ Finally, the SEC staff will more than likely argue the purchasers of tokens through an ICO were not
motivated by a desire to use or consume the DAO tokens but were of a speculative nature.

▪ See SEC Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The
DAO (July 25, 2017) (the “DAO Report”), available at: https://www.sec.gov/litigation/investreport/34-
81207.pdf).

▪ In the DAO Report the SEC also noted tokens could also be an investment company as defined under
Section 3(a) of the Investment Company Act of 1940.

https://www.sec.gov/litigation/investreport/34-81207.pdf)


CFTC Regulation

Coinflip

▪ On September 17, 2015, the CFTC entered into a settlement with Coinflip, Inc. d/b/a Derivabit and
Francisco Riordan.

▪ The CFTC found that Coinflip operated an “options trading platform that connected buyers and sellers of
standardized Bitcoin options and futures contracts.“

▪ By doing so, the company had violated the Commodities Exchange Act by operating a facility for trading
options or processing swaps without being registered with the CFTC as a Swap Execution Facility (“SEF”) or
a designated contract market.

TeraExchange

▪ The CFTC sanctioned Tera, a provisionally registered SEF, for failing to enforce its prohibition on wash
trading and prearranged trading on the SEF platform.

▪ The CFTC found that Tera offered for trading on its SEF a non-deliverable forward contract based on the
relative value of the U.S. Dollar and Bitcoin, a digital currency (the Bitcoin Swap).

▪ On October 8, 2014, the only two market participants authorized at that time to trade on Tera’s SEF
entered into two transactions in the Bitcoin Swap.

▪ The transactions were for the same notional amount, price, and tenor, and had the effect of completely
offsetting each other.
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CFTC Regulation

▪ Tera arranged for the two market participants to enter into the transactions.

▪ Tera brought together the market participants, telling one that the trade would be “to test the pipes by
doing a round-trip trade with the same price in, same price out, (i.e. no P/L [profit/loss] consequences) no
custodian required.”

▪ Subsequent to the transactions, Tera issued a press release and made statements at a meeting of the
CFTC’s Global Markets Advisory Committee (GMAC) announcing the transactions, creating the impression
of actual trading interest in the Bitcoin swap.

▪ Neither Tera’s press release nor the statements at the GMAC meeting indicated that the October 8
transactions were pre-arranged wash sales executed for the purpose of testing Tera’s systems.

LabCFTC

▪ On May 17, 2017, CFTC acting Chairman J. Christopher Giancarlo announced the establishment of
LabCFTC, an initiative to help FinTech companies navigate compliance and regulatory issues and to
promote the use of blockchain and other FinTech developments with the CFTC.
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Polsinelli’s FinTech and Practice

▪ Polsinelli’s FinTech and Regulation practice helps clients meet the challenges posed by the development of
these new technologies, including digital assets and ICOs.

▪ Bringing together attorneys from across the firm, members of the FinTech and Regulation practice advise
clients on a variety of matters, including:

▪ Corporate and transactional issues

▪ Cybersecurity

▪ Government investigations and compliance

▪ Intellectual property

▪ Labor and employment

▪ Litigation

▪ Public policy

▪ Regulation by the CFTC, the SEC and FinCEN

▪ Securities and corporate finance

▪ Tax

27



Contact

To learn more about our FinTech and Regulation practice, or to contact a member of our team, click 
here or visit our website at polsinelli.com.

For additional information, please call:

Richard B. Levin

Shareholder and Chair FinTech and Regulation Practice

Tel. 303-583-8261

Email: rlevin@polsinelli.com

1401 Eye Street NW, Suite 800

Washington, DC 20005

Tel. 303.583.8261

1401 Lawrence Street, Suite 2300
Denver, CO 80202

http://www.polsinelli.com/industries/financial-technology-fintech
http://www.polsinelli.com/
https://www.polsinelli.com/professionals/rlevin
mailto:rlevin@polsinelli.com


About This Publication

▪ Polsinelli provides this material for informational purposes only. 

▪ The material provided herein is general and is not intended to be legal advice. 

▪ Nothing herein should be relied upon or used without consulting a lawyer to consider your specific 
circumstances, possible changes to applicable laws, rules and regulations and other legal issues. 

▪ Receipt of this material does not establish an attorney-client relationship.

▪ Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do 
not guarantee future results; that every case is different and must be judged on its own merits; and that 
the choice of a lawyer is an important decision and should not be based solely upon advertisements.


