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I. APPLYING FOR INTERIM AND PRECAUTIONARY MEASURES 

1. Is it possible to apply for an interim measure in order to ensure the 
effective enforcement of a court decision? 

Answer: Yes, it is possible to apply for interim measures in order to ensure the 
effective enforcement of a Court decision. 

 

2. Is it mandatory to pay court fees for this type of application? 

Answer: Yes, but only a nominal court fees is payable on an application for an 
interim measure as against ad-valorem court fees payable upon the filing of a suit. 

 

3. What is the ordinary/average length of time for this kind of procedure? 

Answer:   Depending upon the facts and circumstances of the case, an ad interim 
order may be passed by the court on the first day of hearing itself while issuing 
notice of the application to the defendant / respondent. However, the final disposal 
of an application for interim measure may take three or four hearings, spread over a 
period of four to six months or an even longer period if the defendant /respondent 
adopts dilatory tactics. It is possible that though an ad interim order may have been 
passed during the initial hearings, the application is finally decided against the 
applicant. In such a case, the order for interim measure would be superseded by the 
order of dismissal of the application and the interim measure would, thus, stand 
vacated. 

 

II. TYPES OF INTERIM AND PRECAUTIONARY MEASURES 

 
1. For which types of interim measures are the parties allowed to apply? (e.g., 

injunction, freezing orders, caveat, restraining order, etc) 

Answer:  The court can grant, and the parties can apply for, the following interim 
measures: 
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(a) Arrest before judgment; 

 

(b) Attachment before judgment; 

 

(c) Temporary injunction; 

 

(d) Appointment of a receiver for any property; 

 

(e) Ordering the plaintiff to give security for the payment of the costs of the 
defendant; 

 

(f) Interim sale of any movable property being the subject matter of the suit 
or attached before judgment in the suit, which is subject to speedy and natural 
decay or which for any other just and sufficient cause it may be desirable to 
have sold at once; 

 

(g) Detention, preservation or inspection of any property which is the subject 
matter of the suit or as to which any question may arise therein; 

 

(h) Deposit of money in court; and 

 

Such other interim measures as may appear to the Court to be just and convenient. 

 

III. PROCEDURE 

1. Competent Court 

a) Which court has jurisdiction to grant these interim and precautionary 
measures? 

Answer: The jurisdiction to grant interim relief lies with the same court in which the 
underlying suit or proceeding has been instituted. 

  

2. When can the application for interim and precautionary measures be 
submitted? 

Is it possible to apply for it at the time the underlying lawsuit is filed? If 
YES: Are there any special requirements when so doing? 

Answer:  Yes, it is possible to apply for interim and precautionary measures at the 
time the underlying suit is filed. A notice of motion / interlocutory application may 
be required to be filed with the suit in such a case depending upon the procedure 
of the concerned court. There are no other special requirements. However, all 
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applications, including applications for interim measures, are required to be 
supported by an affidavit. 

 

3. Is it possible to apply for interim precautionary measures before filing the 
underlying lawsuit? If YES: Are there any special requirements when so 
doing? (e.g., deadline to submit the lawsuit) 

Answer: No, an application for interim precautionary measures cannot be filed 
before filing the underlying suit. However, if the disputes between the parties are 
subject to arbitration, an application can be made to an appropriate court for 
interim relief under Section 9 of the Arbitration and Conciliation Act, 1996 even 
before the initiation of arbitration proceedings. Where an interim or ad-interim relief 
has been granted under Section 9 of the Arbitration and Conciliation Act, 1996 the 
arbitration proceedings have to be intiated by serving a notice invoking arbitration 
on the other party within 90 days of such order. In the event the party in whose 
favor an interim or ad interim order has been passed, delays the initiation of 
arbitration proceedings, the other party can apply for the vacation of such an 
order. 

 

4. Is it possible to apply for interim precautionary measures after filing the 
main claim? If YES: Are there any special requirements when so doing?  

Answer:   Yes, it is possible to apply for interim precautionary measures after filing 
the main claim. In such a case, the applicant would be required to show to the court 
that there has been certain change in the circumstances since the filing of the main 
claim which requires immediate intervention of the court by way of grant of the 
interim precautionary relief. 

5. Criteria used by the court for granting these measures 

What requirements must be fulfilled in order to apply for an interim 
measure? (e.g. periculum in mora, fumus boni iuris, security, etc) 

Answer: The requirements that must be fulfilled in order to apply for the various 
kinds of interim measures are as follows: 

 

(1) Arrest before judgment 

 

The court may issue a warrant to arrest the defendant and to bring him before 
the court to show cause why he should not furnish security for his appearance, 
if the court is satisfied that: 

 

(a) the defendant, with intent to delay the plaintiff, or to avoid any process of 
the court, or to obstruct or delay the execution of any decree that may be 
passed against him: (i) has absconded or left the local limits of the jurisdiction 
of the court, or (ii) is about to abscond or leave the local limits of the 
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jurisdiction of the court, or (iii) has disposed of or removed from the local limits 
of the jurisdiction of the court his property or any part thereof; 

 

(b) the defendant is about to leave India under circumstances affording 
reasonable probability that the plaintiff will or may thereby be obstructed or 
delayed in the execution of any decree that may be passed against the 
defendant in the suit. The defendant shall not, however, be arrested if he pays 
to the officer entrusted with the execution of the warrant any sum specified in 
the warrant as sufficient to satisfy the plaintiff’s claim; 

 

(c) that the plaintiff's suit is bona fide and his cause of action is prima facie 
unimpeachable subject to his proving the allegations in the plaint. 
 

 

(2) Attachment before judgment 

 

Where the court is satisfied that the defendant, with intent to obstruct or delay the 
execution of any decree that may be passed against him: (a) is about to dispose of 
the whole or any part of his property, or (b) is about to remove the whole or any part 
of his property from the local limits of the jurisdiction of the court; the court may 
direct the defendant, within a time to be fixed by it, either to furnish security, of such 
sum as may be specified in the order, to produce and place at the disposal of the 
court, when required, the said property or the value of the same, or such portion 
thereof as may be sufficient to satisfy the decree, or to appear and show cause why 
he should not furnish security. Where the defendant fails to show cause why he 
should not furnish security, or  fails  to  furnish  the  security required, within the time 
fixed by the court, the court may order that the property specified, or such portion 
thereof as appears sufficient to satisfy any decree which may be passed in the suit, 
be attached. 

 

(3) Temporary injunction 

 

A court may grant an order of interim injunction on the fulfilment of the following 
three conditions: 

 

(a) Prima facie case 

 

The applicant must make out a prima facie case in support of the right claimed by 
him. The court must be satisfied that there is a bona fide dispute raised by the 
applicant, that there is a strong case for trial which needs investigation and a 
decision on merits and on the facts before the court there is a probability of the 
applicant being entitled to the relief claimed by him. 

 

(b) Irreparable injury 
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The existence of the prima facie case alone does not entitle the applicant to a 
temporary injunction. The applicant must further satisfy the court that he will suffer 
irreparable injury if the injunction as prayed is not granted, and that there is no other 
remedy open to him by which he can protect himself from the consequences of 
apprehended injury. In other words, the court must be satisfied that refusal to grant 
injunction would result in ‘irreparable injury’ to the party seeking relief and he needs 
to be protected from the consequences of the apprehended injury. 

 

(c) Balance of convenience 

 

The third condition for granting interim injunction is that the balance of convenience 
must be in favour of the applicant. In other words, the court must be satisfied that 
the comparative mischief, hardship or inconvenience which is likely to be caused to 
the applicant by refusing the injunction will be greater than that which is likely to be 
caused to the opposite party by granting it. 

 

Nonetheless, it may be noted that injunction is an equitable relief and even if all the 
above conditions are satisfied, the court may refuse to grant an injunction on 
grounds such as delay, laches or acquiescence or where the applicant has not 
come to the court with clean hands or has suppressed material facts or where the 
injunction is sought in relation to an infrastructure project and the grant of injunction 
would cause impediment or delay in the progress or completion of such project.  

 

(4) Appointment of a receiver for any property 

 

The object for appointing a receiver is the preservation of the property in 
dispute pending a judicial determination of the rights of the parties to it. A 
court may appoint a receiver if the court is satisfied that: 

 

(a) the plaintiff will succeed in the suit in all likelihood; 

 

(b) the property is shown to be in medio, that is to say, in enjoyment of no one and 
it will be in common interest of all parties to appoint a receiver. The court will 
generally not pass an order appointing a receiver where it has the effect of depriving 
the defendant of a de facto possession, since it may cause irreparable loss to the 
defendant; and 

 

(c) the plaintiff has come with clean hands and has not disentitled himself to this 
equitable relief by laches, delay or acquiescence. 

 

(5) Ordering the plaintiff to give security for the payment of the costs of the 
defendant 
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The object of the order of security for costs is to provide for the protection of the 
defendants in certain cases where, in the event of success, they may have difficulty 
in realizing their costs from the plaintiff. It is a discretionary power which can be 
exercised only in exceptional circumstances, where it is shown that the exercise of 
power is necessary for the reasonable protection of the interests of the defendant. 

 

(6) Interim sale of movable property 

 

The court may, on the application of any party to a suit, order the sale, by any 
person named in such order and in such manner and on such terms as it thinks fit, 
or any movable property, being the subject matter of such suit or attached before 
judgment in such suit, which is subject to speedy and natural decay, or which for 
any other just and sufficient cause it may be desirable to have sold at once. 

 

(7) Detention, preservation or inspection of any property 

 

The court can order for detention, preservation or inspection of any property which is 
the subject matter of the suit where the court deems it reasonable to make such an 
order to meet the ends of justice. 

 

(8) Deposit of money in court 
 

Where the subject matter of a suit is money or some other thing capable of delivery 
and any party thereto admits that he holds such money or other thing as a trustee 
for another party, or that it belongs or is due to another party, the court may order 
the same to be deposited in court or delivered to such last named party, with or 
without security, subject to the further direction of the court. 

 

However, the grant of such interim measures is within the discretion of the court and 
the court may, in its discretion, impose such conditions for granting an interim 
measure as it may deem fit in the facts and circumstances of the case. 

 

6. Procedure 

a) Which are the main steps of the procedure after filing the interim measure 
application? (e.g. holding a hearing, presenting evidence, etc.) 

Answer:  After the application for interim measure is filed, the court may dismiss 
the application on the first date itself if it considers that the same is not maintainable. 

 

However, if the court prima facie considers the application to be maintainable, it may 
issue notice of the application to the opposite party. The opposite party would be 
granted time to file a reply. The applicant may file a rejoinder to such reply within the 
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time stipulated by the court. Thereafter, the application would be fixed for oral 
arguments and pursuant to such oral arguments, the court would pass an order. 

 

The court is also vested with the power to grant an ad interim measure even on the 
first date of hearing if the court feels that the object of granting the interim measure 
will be defeated by the delay. However, in such a case, if the application for interim 
measure is finally decided against the applicant, the order granting interim measure 
would stand vacated. 

 

b) Is it possible for the Court to order an interim measure without hearing the 
other party? (in audita parte debitoris). If YES, under what circumstances can 
the parties apply for it?  

Answer:  Yes, the court can order an interim measure without hearing the other 
party, i.e. ex-parte. Such ex-parte ad interim order can be passed where it appears 
that the object of granting injunction would be defeated by the delay. However, as 
aforesaid, if the application for interim measure is finally decided against the 
applicant, the ex-parte ad interim order would stand vacated.  

 

c) What are the main steps of the procedure in this case? 

Answer:  The court is required to record reasons for granting an ex- parte interim 
measure. Further, the applicant may be required to do the following: 

 

(a) to deliver to the opposite party, or to send to it by registered post, immediately 
after the Order granting the interim measure has been made, a copy of the 
application together with— (i) a copy of the affidavit filed in support of the 
application, (ii) a copy of the plaint (underlying suit), and (iii) copies of documents on 
which the applicant relies; and 

 

(b) to file, on the day on which such interim measure is granted or on the 
day immediately following that day, an affidavit stating that the copies 
aforesaid have been so delivered or sent. 

 

7. Opposition of the defendant 

a) Is it possible for the defendant to oppose interim and precautionary 
measures? 

Answer:   Yes, the defendant can oppose interim and precautionary measures 
except in cases where an ex-parte ad interim measure has been granted by the 
court. However, even in such cases the defendant is given a subsequent opportunity 
of hearing and it is possible to have the ex-parte order set aside. 
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b) Is it possible for the defendant to ask the court for the substitution 
of the interim measure for a guarantee? 

Answer: Yes, it is possible for the defendant to ask the court for the substitution of 
the interim measure for a guarantee in cases where the ad interim / interim order 
pertains to: (i) furnishing of a security, (ii) appointment of a receiver, (iii) attachment 
of property,(iv)  interim sale of movable property, (v) detention or preservation of any 
property, (vi) deposit of money and in other appropriate cases. However, whether 
such request should to be allowed or not would be entirely within the discretion of 
the court. 

 

8. Appeal 

a) Are appeals allowed from the court decision ordering the measures or 
rejecting the defendant’s opposition to them? 

Answer: Yes, appeals are allowed from the court decision ordering the interim 
measures, rejecting the defendant’s opposition to them or declining to grant interim 
measures. 

 

b) Is it possible to enforce the interim measure once an appeal is filed? 

Answer: The filing of an appeal does not lead to an automatic stay on the order 
granting interim measure. However, along with the appeal, the appellant may file an 
application for such stay and the appellate court may, in its discretion, stay the 
operation of the order granting such interim measure. 

 

IV. EFFECTS AND VALIDITY OF INTERIM AND PRECAUTIONARY MEASURES. 

1. Is it possible to enforce the interim measure when the other party obstructs 
it? 

Answer: An order granting an interim measure, unlike a final decree is not 
executable. However, a contempt petition may be filed against a person who 
obstructs the interim measure or does not comply with the court’s order granting an 
interim measure. In this regard, it may be noted that wilful disobedience of a court’s 
order amounts to the offence of ‘civil contempt’ under the Contempt of Courts Act, 
1971 which is punishable with simple imprisonment up to six months or with fine up 
to two thousand rupees or with both. Once a contempt petition is filed and the court 
is prima facie satisfied that there has been a non-compliance of the order, the court 
would issue notice of such contempt petition to the respondent and allow the 
respondent to file a counter affidavit in reply to the contempt petition. The petitioner 
may file a rejoinder to such counter affidavit. Thereafter, the matter would come up 
before the court for oral arguments. If the court is of the view that there has been a 
contempt or a non-compliance of the order, it may give an opportunity to the 
respondent to purge the contempt / comply with the court’s order. If the respondent 
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does not purge the contempt even after such opportunity has been granted, the 
court may order simple imprisonment and/or impose fine in accordance with the 
provisions of the Contempt of Courts Act, 1971. Upon a contempt petition being 
filed, the respondent usually complies with the order due to the threat of 
prosecution. 

 

Further, in the case of disobedience of a temporary injunction granted by a court, 
the court may, under order XXXIX Rule 2A of the CPC, order the property of the 
person guilty of such disobedience to be attached, and may also order such person 
to be detained in the civil prison for a period of up to three months. 

 

2. Is it possible to modify a previous interim measure? 

Answer: Yes, it is possible for a court to modify a previous interim measure. Order 
XXXIX Rule 4 of CPC empowers the courts to discharge, vary or set aside an 
interim measure where it is satisfied that: (i) such discharge, variation or setting 
aside is necessitated by a change in circumstances, or (ii) the order has caused 
undue hardship to the party applying for the discharge, variation or setting aside. 

3. When is it possible to raise an interim measure? 

Answer: An application for interim measure may be filed simultaneously with the 
filing of the suit or at any time during the pendency of the suit. 

 

4. Are there any rules concerning the costs (e.g., lawyers’ fees, etc.) related to 
the application? 

Answer: The court is empowered to determine by whom and to what extent should 
the costs of and incidental to the application should be paid. The award of costs is 
governed by the CPC and the rules of the concerned High Court in this regard. 
However, the costs awarded by Indian courts are generally nominal and may not 
compensate the successful party for the entire cost which it may have incurred. 

 

V. ARBITRATION 

1. Is it possible to apply for an interim measure in order to assure the 
effective enforcement of an arbitration award in your country? If YES: what 
is the enforcement procedure? 

Answer:  Yes, it is possible to apply for an interim measure under Section 9 of the 
(Indian) Arbitration and Conciliation Act, 1996 (“Arbitration Act”) to a court at any 
time before, or during arbitral proceedings or at any time after the making of the 
arbitral award but before the arbitral award is enforced. 

 



 

9 
 

An order granting an interim measure under Section 9 of the Arbitration Act is not 
executable. However, a contempt petition may be filed against a person who 
obstructs the interim measure or does not comply with the court’s order granting an 
interim measure. In this regard, it may be noted that wilful disobedience of a court’s 
order amounts to the offence of ‘civil contempt’ under the Contempt of Courts Act, 
1971 which is punishable with simple imprisonment up to six months or with fine up 
to two thousand rupees or with both. Once a contempt petition is filed and the court 
is prima facie satisfied that there has been a non-compliance of the order, the court 
would issue notice of such contempt petition to the respondent and allow the 
respondent to file a counter affidavit in reply to the contempt petition. The petitioner 
may file a rejoinder to such counter affidavit. Thereafter, the matter would come up 
before the court for oral arguments. If the court is of the view that there has been a 
contempt or a non-compliance of the order, it may give an opportunity to the 
respondent to purge the contempt / comply with the court’s order. If the respondent 
does not purge the contempt even after such opportunity has been granted, the 
court may order simple imprisonment and/or impose fine in accordance with the 
provisions of the Contempt of Courts Act, 1971. Upon a contempt petition being 
filed, the respondent usually complies with the order due to threat of prosecution. 

 

2. Are the arbitrators, entitled to order an interim measure? 

Answer:   Yes, the arbitrators are entitled to award an interim measure under 
Section 17 of the Arbitration Act. 

 

VI. FOREIGN PROCEDURE & ARBITRATION 

1. Is it possible to apply for an interim measure before your country’s courts 
in order to assure the effective enforcement of a foreign court decision or 
arbitration award? If YES: how is this procedure executed? 

Answer:  It is not be possible to apply for an interim measure for the effective 
enforcement of a foreign court decision. However, an application for interim measure 
may be made before a court in India under Section 9 of the Arbitration Act for 
effective enforcement of an arbitration award whether foreign or domestic provided 
that the agreement between the parties does not expressly exclude the applicability of 
Part-I of the Arbitration Act.  
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