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I. APPLYING FOR INTERIM AND PRECAUTIONARY MEASURES 

1. Is it possible to apply for an interim measure in order to 

ensure the effective enforcement of a court decision? 

Answer: Yes. Brazilian law provides for specific lawsuits with the 

purpose of preventing dispersion of debtor’s assets and securing 

satisfaction of a judgment yet to be rendered. 

 

2. Is it mandatory to pay court fees for this type of application? 

Answer:  Yes, the fees vary depending on the State (State  

Court)/ Região (Federal Court). 

 

3. What is the ordinary/average length of time for this kind of 

procedure? 

Answer: Again, this varies. It is possible to seek interim relief 

very quickly without notice to the other party if necessary. Where 

the application is contested, the proceedings can last for several 

months.  

 

II. TYPES OF INTERIM AND PRECAUTIONARY MEASURES 

1. For which types of interim measures are the parties allowed 

to apply? (e.g., injunction, freezing orders, caveat, 

restraining order, etc) 

Answer: The parties may seek several types of interim 

measures, such as halting of specific actions, compelling the 

parties to produce or deliver evidence, freezing of assets, 

sequestration of assets, annulments of deliberations and search 

orders, among other remedies. They may be preparatory, where 

they are brought before the main lawsuit, or incidental, where 

they are brought in the course of the main lawsuit. 

 

III. PROCEDURE 

1. Competent Court 

(a) Which court has jurisdiction to grant these interim and 

precautionary measures? 
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Answer: The lawsuit must be filed at a lower Civil Court at the 

jurisdiction where the defendant is domiciled or is known to be 

domiciled, or at the place where the obligation is to be 

performed. The court to which the main lawsuit must be 

assigned has jurisdiction to judge the request for interim and 

precautionary measures. 

2. When can the application for interim and precautionary 

measures be submitted? 

Is it possible to apply for it at the time the underlying lawsuit is 

filed? If YES: Are there any special requirements when so doing? 

Answer: Upon plaintiff’s request, the interim and precautionary 

measures may be ordered immediately after the request is filed, 

provided that the court is convinced that the plaintiff’s right has 

been sufficiently demonstrated in the initial pleading and that 

there is a risk that irreparable damage may be caused by the 

delay of the lawsuit. The Plaintiff may also demonstrate that the 

defendant is taking measures to frustrate the effectiveness of the 

judgment. In the event the injunction is denied, plaintiff may file 

an interlocutory appeal to the State Court of Appeals.  

 

3. Is it possible to apply for interim precautionary measures 

before filing the underlying lawsuit? If YES: Are there any 

special requirements when so doing? (e.g., deadline to 

submit the lawsuit) 

Answer: Yes. Preparatory injunctions may be requested before   

filing the underlying lawsuit on the same grounds above (item 2).  

 

4. Is it possible to apply for interim precautionary measures 

after filing the main claim? If YES: Are there any special 

requirements when so doing? 

Answer: Yes, incidental injunctions may be requested on the  

same grounds as the preparatory measures describe on item 2.  

 

5. Criteria used by the court for granting these measures 

What requirements must be fulfilled in order to apply for an interim 

measure? (e.g. periculum in mora, fumus boni juris, security, etc) 
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Answer: The plaintiff must claim to the competent Court 

presenting a summary description of the right under threat and 

the risk of damage, the fumus boni juris and periculum in mora, 

as well as the evidence that will be submitted and legal fees. In 

order to grant the injunction the Judge may request a guarantee. 

 

6. Procedure 

(a) Which are the main steps of the procedure after filing the 

interim measure application? (e.g. holding a hearing, presenting 

evidence, etc.) 

Answer:  The defendant may present defense to the interim 

measure after the notice of process is served. The defendant 

may also file an interlocutory appeal to the State Court of 

Appeals against the decision that grants an interlocutory 

injunction within fifteen business days from the service of 

process in respect of the effectiveness of the injunction. The 

Court may request an evidentiary hearing or delivers judgement 

if the case do not requires additional evidence.  

 

(b) Is it possible for the Court to order an interim measure without 

hearing the other party? (in audita parte debitoris). If YES, under 

what circumstances can the parties apply for it? 

Answer: Yes. Injunction ordering may be granted without notice 

to the defendant if the court, based on the factual circumstances, 

documents submitted by the plaintiff, and other evidence, is 

convinced that the notice may lead the defendant to make the 

measure ineffective by disposing of, subtracting or destroying the 

relevant assets, or by directly or indirectly challenging the 

measure, in a way that could be harmful to the plaintiff. 

 

(c) What are the main steps of the procedure in this case? 

Answer: The plaintiff must file within the competent court a 

summary description of the right under threat and/or the risk of 

damage, along with supporting evidence and applicable legal 

fees. If the judge grants the order, the respondent will be served 

to comply with it. In case the judge denies the order, claimant can 

file and appeal to the State Court of Appeals.  
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7. Opposition of the defendant 

(a) Is it possible for the defendant to oppose interim and 

precautionary measures?  

Answer: Yes. The defendant may present its defense, and the 

judge may set aside the decision that granted the interim or 

precautionary measure.  

 

(b) Is it possible for the defendant to ask the court for the 

substitution of the interim measure for a guarantee? 

Answer: Yes, the party may offer a third party bond, a guarantee 

or a court deposit in order to avoid any interim measures that can 

harm its business activities. The Judge will assess if weather the 

guarantee is acceptable and sufficient to secure the interim 

measure. 

 

8. Appeal 

(a) Are appeals allowed from the court decision ordering the 

measures or rejecting the defendant’s opposition to them? 

Answer: Yes. The defendant may file an interlocutory appeal to 

the State Court of Appeals against the decision within fifteen 

business days from the service of process in respect of the 

effectiveness of the injunction. The Court of Appeals may, upon 

the defendant’s request, grant supersedes whenever there is a 

serious risk of damage or of difficult reparation, in order to stay 

the enforcement of the injunction until final decision of the appeal. 

(b) Is it possible to enforce the interim measure once an appeal is 

filed? 

Answer: It depends on whether the Court of Appeals grants or 

denies defendant’s request to stay the enforcement of the 

injunction until final decision of the appeal. 

 

IV. EFFECTS AND VALIDITY OF INTERIM AND PRECAUTIONARY MEASURES. 

1. Is it possible to enforce the interim measure when the other 

party obstructs it? 
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Answer:  Yes. In the event defendant disobeys an interim 

measure or refuses to comply with it, defendant may be fined by 

the court and/or have their assets seized. In addition, 

disobedience of court orders may have criminal consequences.  

 

2. Is it possible to modify a previous interim measure? 

Answer: Yes. The interim measure remain effective while the 

main lawsuit is pending a final decision, without any time limit; but 

they may, at any time, be revoked or modified by the court, at its 

own discretion. 

 

3. When is it possible to raise an interim measure? 

Answer: At any time before and/or during the lawsuit, mostly 

when the factual circumstances of the case change. 

 

4. Are there any rules concerning the costs (e.g., lawyers’ fees, 

etc.) related to the application? 

Answer: The plaintiff may be held liable for losses that the 

injunction causes to the defendant in the following cases: 

(a) if the judgment in the main lawsuit is unfavorable to the 

plaintiff; 

(b) if, once the injunction is granted, the plaintiff fails to provide 

for the notice to the defendant within five days; 

(c) if the effect of the injunction ceases because it is not 

enforced within 30 days, or because the plaintiff fails to file 

the main lawsuit, or if the court determines the abatement 

of the main lawsuit; or 

(d) if the court acknowledges defendant’s allegation of 

statutes of limitation. 

This is strict liability and does not depend on malice or fault, and 

does not exempt the plaintiff from being held liable for malicious 

use of process. 

Any damage resulting from the enforcement of an injunction has 

to be indemnified if the attachment is ultimately vacated, in 

addition to lost profits, court costs and attorneys’ fees, such fees 
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established at a percentage of the amount involved in the lawsuit. 

Accordingly, plaintiff may be held liable for any consequent 

damage represented by the deterioration suffered by the assets 

during deposit or, further, the yield not obtained in view of 

deprivation of possession by the owner, and also any damage that 

the creation of a lien may have caused to the defendant’s 

business operation. 

Enforcement of the damages must be filed by the defendant in 

the records of the request for injunction itself. 

 

V. ARBITRATION 

1. Is it possible to apply for an interim measure in order to 

assure the effective enforcement of an arbitration award in 

your country? If YES: what is the enforcement procedure? 

Answer: Yes, the parties may request an interim measure to 

secure the enforcement of an arbitration award (please see item 

5 above).  

 

2. Are the arbitrators, entitled to order an interim measure? 

Answer: The Brazilian Arbitration Act provides that parties can 

request for an interim measure to judicial courts at any time before 

the arbitration is initiated. Once the arbitration is initiated, the 

parties will have to request the arbitral tribunal for an interim 

measure. If the party fail to comply with the arbitrators’ decision, 

the arbitrators must request the judicial courts to enforce its 

decision.    

 

VI. FOREIGN PROCEDURE & ARBITRATION 

1. Is it possible to apply for an interim measure before your 

country’s courts in order to assure the effective enforcement 

of a foreign court decision or arbitration award? If YES: how 

is this procedure executed? 

Answer: Yes. Under the Constitutional Amendment No. 45, 

enacted on December 31, 2004, the Superior Court of Justice 

currently has jurisdiction on ratification and homologation of 

foreign judgments. Following the Constitutional Amendment, the 
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Superior Court of Justice enacted a Resolution on May 4, 2005, 

governing procedures and requirements for homologation of 

foreign judgments (Resolution 9/2005). 

On December 17, 2014, an Amendment to the Internal 

Regulations of the Superior Court of Justice revoked Resolution 

9/2005 and the homologation of foreign judgments are currently 

governed by articles 216-A to 216-N of the Internal Regulations of 

the Superior Court of Justice. 

The Internal Regulations of the Superior Court of Justice allows 

the injunction to commence the enforcement action before 

homologation of the foreign judgment is granted. The provisional 

injunction to commence enforcement proceedings may be 

granted by the Superior Court of Justice whenever the judgment 

creditor proves the likelihood of success of the homologation 

lawsuit, and the likelihood that the enforcement will be frustrated 

while awaiting the decision on the homologation lawsuit.  

All foreign provisional measures of attachment of assets must be 

requested to the Superior Court of Justice by means of rogatory 

letter. The President of the Superior Court of Justice is competent 

to grant exequatur to the rogatory letter and, therefore, to order 

the enforcement of the foreign injunction. 

The debtor may challenge the rogatory letter within fifteen days 

from the date notice is served. The debtor may only challenge the 

authenticity of the documents that support the rogatory letter, the 

understandability of the foreign injunction, and the compliance with 

the requirements provided for in the Internal Regulations of the 

Superior Court of Justice. If the debtor submits an answer, the 

Attorney General will be heard. The Superior Court’s Chief Justice 

will then submit the rogatory letter to the plenary session for a 

decision. If an exequatur is granted by the plenary, the rogatory 

letter will be subsequently enforced before a lower federal court. 
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