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I. APPLYING FOR INTERIM AND PRECAUTIONARY MEASURES 

1. Is it possible to apply for an interim measure in order to 
ensure the effective enforcement of a court decision? 

Answer: Yes. 

2. Is it mandatory to pay court fees for this type of 
application? 

Answer: Yes. 

3. What is the ordinary/average length of time for this kind of 
procedure? 

Answer: It may be possible to obtain a hearing at very short 
notice (hours or days) if the matter is sufficiently urgent.  
Otherwise, a hearing can usually be expected within 4 to 6 
weeks of the filing of the application for interim relief. 

 

II. TYPES OF INTERIM AND PRECAUTIONARY MEASURES 

1. For which types of interim measures are the parties 
allowed to apply? (e.g., injunction, freezing orders, caveat, 
restraining order, etc) 

Answer: It is possible to apply for an interim injunction or a 
freezing order restraining a party from: 

dealing with any asset whether located within the jurisdiction or 
not; 

removing assets from the jurisdiction. 

A freezing order will usually contain ancillary orders relating to 
disclosure of the respondent's assets.  The purpose of the 
ancillary asset disclosure order is to ensure the effectiveness of 
the freezing order or, in a case where a judgment has already 
been obtained, to aid in the enforcement of that judgment. 

 

 

 

 

 

 



 

2 
 

III. PROCEDURE 

1. Competent Court 

(a) Which court has jurisdiction to grant these interim and 
precautionary measures? 

Answer: Applications for interim measures may be made to the 
High Court of Justice of the British Virgin Islands.  If the value of 
the claim is at least US$500,000 and subject to the nature of 
the claim, it may be possible to make the application in the High 
Court's specialist Commercial Division. 

 2.   When can the application for interim and precautionary 
measures be submitted? 

Is it possible to apply for it at the time the underlying 
lawsuit is filed? If YES: Are there any special requirements 
when so doing? 

Answer: An order for an interim remedy may be made at any 
time, including: 

after judgment has been given; or 

         before a claim has been made.  

3. Is it possible to apply for interim precautionary measures 
before filing the underlying lawsuit? If YES: Are there any 
special requirements when so doing? (e.g., deadline to 
submit the lawsuit) 

Answer: Yes. However, the court may grant an interim remedy 
before a claim has been made only if: 

the matter is urgent; or 

it is otherwise necessary to do so in the interests of justice. 

If the court grants an interim remedy before a claim has been 
issued, it must require an undertaking from the claimant to issue 
and serve a claim form by a specified date.  This is likely to be a 
matter of days following the granting of the interim remedy.   

4. Is it possible to apply for interim precautionary measures 
after filing the main claim? If YES: Are there any special 
requirements when so doing?  
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Answer: Yes. There are no special requirements. 

5. Criteria used by the court for granting these measures 

What requirements must be fulfilled in order to apply for an 
interim measure? (e.g. periculum in mora, fumus boni iuris, 
security, etc) 

Answer: Generally speaking, an applicant for a freezing order 
must establish that: 

He has a good arguable case in respect of his substantive claim 
against the respondent; and 

There is a real risk of the respondent dissipating his assets 
other than in the ordinary course of business, so as to frustrate 
any judgment that has been or might be obtained against him in 
due course. 

Delay in making an application for a freezing order is not itself a 
bar to relief, but is merely one factor which the Court will take 
into account in evaluating whether there is a risk of dissipation.  
If, notwithstanding delay in making the application, the Court is 
satisfied on the evidence that there remains a real risk of 
dissipation, it should still grant an order. 

Unless the court otherwise directs, a party applying for a 
freezing order must undertake to abide by any order as to 
damages caused by the granting or extension of the order if it 
turns out that the order was improperly made.  The Court may 
require the applicant to fortify his undertaking by putting up 
security. 

6.       Procedure 

(a) Which are the main steps of the procedure after filing 
the interim measure application? (e.g. holding a hearing, 
presenting evidence, etc.) 

Answer: An application for an interim remedy must be 
supported by evidence on affidavit unless the court otherwise 
orders.  A hearing will take place where the parties will be able 
to make oral submissions based upon the written evidence.  
The court will not usually receive live oral evidence at the 
hearing.   

(b) Is it possible for the Court to order an interim measure 
without hearing the other party? (in audita parte debitoris). 
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If YES, under what circumstances can the parties apply for 
it?  

Answer:  The court may grant an interim remedy on an 
application made ex parte if it appears to the court that there 
are good reasons for doing so.  The evidence in support of an 
application made ex parte must state the reasons why notice 
has not been given. 

If the application is made without notice to the respondent, the 
applicant will be under a duty to make full and frank disclosure 
to the Court of all material facts including defences upon which 
the respondent is likely to wish to rely.  Failure to comply with 
the duty will not automatically lead to the discharge of a freezing 
order obtained on a without notice application.  On the proof of 
material non-disclosure, the court has a discretion whether to 
discharge the without notice order, or to continue the order, or 
to make a new order on terms.  

(c) What are the main steps of the procedure in this case? 

Answer: The court may grant an interim order on an application 
made without notice for a period of not more than 28 days if it is 
satisfied that: 

in a case of urgency no notice is possible; or 

that to give notice would defeat the purpose of the application. 

On granting a without notice interim order the court must: 

fix a date for further consideration of the application (the Return 
Date); and 

fix a date (which may be later than the date under paragraph 
(a)) on which the injunction will terminate unless a further order 
is made on the further consideration of the application. 

The applicant must, not less than 7 days before the date fixed 
for further consideration of the application, serve the respondent 
personally with: 

the application for an interim order; 

the evidence on affidavit in support of the application; 

any interim order made without notice; and 
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notice of the date and time on which the court will further 
consider the application. 

The applicant will also be required to take a note of any without 
notice hearing and such note must be served on the 
respondent. 

7.      Opposition of the defendant 

(a) Is it possible for the defendant to oppose interim and 
precautionary measures? 

Answer: Yes, the respondent may file and serve evidence on 
affidavit in opposition.  

(b) Is it possible for the defendant to ask the court for the 
substitution of the interim measure for a guarantee? 

Answer: Yes. The standard form freezing order provides that 
the order will cease to have effect if the respondent: 

provides security by paying an equivalent sum into court, to be 
held to the order of the court; or 

makes provision for security in that sum by another method 
agreed with the applicant. 

8.       Appeal 

(a) Are appeals allowed from the court decision ordering 
the measures or rejecting the defendant’s opposition to 
them? 

Answer: An appeal against the grant or refusal of an injunction 
is only possible with the permission of the High Court or of the 
Court of Appeal.  There is no appeal as of right. 

Permission to appeal will only be granted if the applicant can 
show   that the intended appeal has a realistic prospect of 
success. 

(b) Is it possible to enforce the interim measure once an 
appeal is filed? 

Answer: The mere fact of an appeal does not operate as a stay 
of execution of any order of the High Court.  If the respondent 
wishes to suspend enforcement of the order, it will need to 
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make an application for a stay of enforcement to the High Court 
or the Court of Appeal. 

The court’s jurisdiction to grant a stay is based upon the 
principle that justice requires that the court should be able to 
take steps to ensure that its judgments are not rendered 
valueless.  The essential question for the court is whether there 
is a risk of injustice to one or both parties if it grants or refuses a 
stay.  Further, the evidence in support of the application for stay 
of execution should be full, frank and clear.  The normal rule is 
for no stay and if a court is to consider a stay, the applicant has 
to make out a case by evidence which shows special 
circumstances for granting one.  The mere existence of 
arguable grounds of appeal is not, by itself, a good enough 
reason. 

 

IV. EFFECTS AND VALIDITY OF INTERIM AND PRECAUTIONARY MEASURES. 

1. Is it possible to enforce the interim measure when the other 
party obstructs it? 

Answer: Yes. Disobedience of an interim order may constitute 
a contempt of court for which the contemnor may be liable to be 
imprisoned or to have an order of sequestration made in 
respect of his assets. 

2.       Is it possible to modify a previous interim measure? 

Answer: Yes. The standard form freezing order provides that 
the applicant and the respondent may agree a variation of the 
terms of the order, but any agreement must be in writing. 

Alternatively, either party may make an application to the court 
for the variation of the order.  However, if the respondent is not 
in a position to challenge or apply to discharge or vary the 
freezing order at the Return Date (for example because there 
has been insufficient time since service of all relevant 
documents) and consents to a continuation of the freezing order 
or offers undertakings instead, but wishes to reserve an 
unfettered right to apply to vary or discharge the order 
subsequently, care should be taken to expressly reserve such a 
right.  If it is not, a later application to set aside or vary the order 
may be deemed an abuse of process in the absence of a 
material change of circumstances. 
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3.         When is it possible to raise an interim measure? 

Answer: An order for an interim remedy may be made at any 
time, including: 

before a claim has been made; and 

after judgment has been given.  

 

4.  Are there any rules concerning the costs (e.g., 
lawyers’fees,etc.) related to the application? 

Answer: The costs of an interim order obtained without notice 
to the respondent will generally be reserved to the Judge 
hearing the application on the Return Date.   

The ordinary rule is that the unsuccessful party will be ordered 
to pay the costs of the successful party.  Accordingly, if the 
claimant is successful in obtaining a freezing order, the 
respondent will likely be ordered to pay the claimant's costs of 
the application.  Conversely, if the application is successfully 
opposed, the claimant will likely be ordered to pay the 
defendant's costs of the application.  

 

V. ARBITRATION 

 

1. Is it possible to apply for an interim measure in order to 
assure the effective enforcement of an arbitration award in 
your country? If YES: what is the enforcement procedure? 

Answer: Yes. The High Court has jurisdiction to make freezing 
orders in support of domestic arbitral proceedings under section 
43(2) of the Arbitration Act, 2013. 

The Court may decline to grant an interim measure on the 
ground that: 

the interim measure being sought is currently the subject of 
arbitral proceedings; and 

the Court considers it more appropriate for the interim measure 
sought to be dealt with by the arbitral tribunal.  
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The procedure is as set out in answer to Part III, question 6. 
above. 

 

 

2.   Are the arbitrators, entitled to order an interim measure? 

Answer: Unless otherwise agreed by the parties, the arbitral  
tribunal may, at the request of a party, grant interim measures.   

 

VI. FOREIGN PROCEDURE & ARBITRATION 

1. Is it possible to apply for an interim measure before your 
country’s courts in order to assure the effective enforcement 
of a foreign court decision or arbitration award? If YES: how is 
this procedure executed? 

Answer: Yes. The High Court also has jurisdiction to make freezing 
orders in support of foreign arbitral proceedings under section 43(2) 
of the Arbitration Act, 2013. 

The arbitral proceedings must be capable of giving rise to an 
arbitral award that is enforceable in the BVI. 

The respondent will either need to be subject of the court's personal 
jurisdiction or have assets in the BVI against which a prospective 
award could be enforced. 

Again, the procedure is as set out in answer to Part III, question 6. 
above. 
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